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COI Disclosure: From time to time I serve as an expert 
witness in federal securities litigation, supporting 
defendants.  Affiliated with Cornerstone Research.



Plaintiffs typically allege misrepresentations they claim create or maintain artificial 
stock price inflation (overly optimistic statements and/or failure to disclose adverse 
news, risks, etc.) and that the stock price subsequently drops at one or more 
“corrective” dates that reveal the ”truth”



Securities Class Action Filings: 2025 Year in Review.  Cornerstone Research, 2026.
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How a typical 10b-5 case proceeds:
• Complaints filed, often by multiple plaintiffs/law firms 

(Bernstein Litowitz, Kessler Topaz, Labaton, Pomerantz, 
Robbins Geller).  Revised, consolidated.

• Defendants file MTD (motion to dismiss).
• Court decides on MTD: Dismiss, allow suit to proceed, 

dismiss in part – Plaintiffs may amend complaint.
• Legal back-and-forth; may include appeals.
• Some level of discovery (expert reports).
• Class certification motions; court decision on class cert.
• Proceeds to “merits” stage (loss causation and damages).
• Settlement can occur at any point but not usually before 

court decides on MTD.



Source: Securities Class Action Filings: 2025 Year in Review.  
Cornerstone Research, 2026.

Suits are either dismissed or settled with just over half dismissed.
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How does court decide MTD?
• Judge is not making a determination on the merits at this 

stage – giving plaintiffs benefit of any doubt, have 
plaintiffs shown enough to make a prima facie case?  
Plaintiffs don’t have to “prove” their case at this stage.

• Judge may dismiss some alleged misrepresentations and 
allow others, may shorten class period.  Judge may give 
plaintiffs ability to refile their complaint to address 
deficiencies.

• Important here – adding confidential witnesses may 
help support claims, both that misreps were plausibly 
false (particularity) and scienter (intent).

• Likely depends on facts and circumstances.
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How do plaintiffs establish scienter?
• Defendants’ economic incentives (e.g., insider sales).
• Defendants’ repeated emphasis of key metrics (e.g., 

consistent statements about “strong” organic growth) 
• Alleged fraud centers on “core” business of company.
• Defendants had access to relevant internal information 

(e.g., member of quality committees and attended 
meetings).

• Proximity in time between alleged misreps and corrective 
disclosures.

• Abrupt executive departures (e.g., CFO and CAO resign 
in conjunction with restatement announcement).

à ECWs may not be necessary.



25 pages
Class period: 1.11.22 – 5.30.23



83 pages
Class period: 11.5.21 – 8.9.24



83 pages
Class period: 11.5.21 – 8.9.24

Cases may span several years (class period 
and have dozens of alleged 
misrepresentations, i.e., alleged false 
statements and omissions) and one or more 
alleged corrective disclosure events (where 
the stock drops substantially).



Complaint amended to include the following ECW claims.  Seems low cost to do



Here, heresay evidence from ECWs was 
added to the complaint as the case 
proceeded through the process – not 
clear why: was it just “nice to have” or 
was it because it was necessary to 
support plaintiffs’ claims?









This tells us that the decision to find and include claims 
from ECWs may, at least in some cases, be an 
endogenous choice, driven by plaintiff law firms that seek 
to bolster the strength of their claims.  



It seems plausible that the nature of the case 
(allegations, facts and circumstances) affects 
plaintiffs’ strategy and arguments, including 
their use of ECWs, and the ultimate outcome.



It seems plausible that the nature of the case 
(allegations, facts and circumstances) affects 
plaintiffs’ strategy and arguments, including 
their use of ECWs, and the ultimate outcome.

For example, consider a relatively simple 
case involving an accounting restatement 
(e.g., overstatement of revenue and organic 
growth) where falsity and scienter are easy to 
plead versus a case alleging a defective 
medical product that ultimately led to an FDA 
recall (in which plaintiffs allege that managers 
knew about the defects several years prior 
based on patient complaints and internal 
company testing and failed to disclose).



               20

How to measure outcomes 
Authors use whether case dismissed and duration of 
litigation.  
• Whether dismissed makes sense.
• Length of litigation may, on average, be related to 

merits/strength of plaintiffs’ case (cases that survive 
MTD will necessarily be longer).

• Holding MTD decision constant, outcome that 
matters is settlement amount, standardized by 
damages exposure (depends on length of class 
period, trading volume, magnitude of back-end stock 
drop(s), etc.)
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Overall:
- Agree with authors that not much is known 

about the role of ECWs.
- Authors provide some interesting evidence that 

sheds light on this.
- Be interesting to dig into this more, e.g., through 

interactions with plaintiff law firms that do this.
- There seems to be an association between the 

use of ECWs and outcomes but direction of 
causality clouded by fact that choice to use 
ECWs may, at least in some cases, be 
endogenous.



Thank you!!


